| 4 f 
N 
| Into the 1 of 


IMPRISONMENT rox DEBT, 


AND A 41 
REFUTATION 
o F 


Mr. JAMES STEPHEN's DocTrine. 
To which is added, 
H F I F 

For RELIEF of both 

CREDITOR and DEBTOR. 


A 


L. O ND ON: — 
5 Printed for J. TOWERS, in Foxs-STREET, 8 5 
SS M.DCC.LXXIII. T4 


INS 


o * A *  ”\ 4 
* %* - - 
* : * * % i 
I 4 & * % 
N % 4 „ 
0 
* 
* 
* 
9 0 
. 
* , 
* 


AUG 17 1931. 
C | 15 13) 


NS SANs SAN 
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TO THE 
RIGHT HONOURABLE 
WILLIAM Lozp MANSFIELD, 
Lod CHIEF JUSTICE 


OF HIS 


MAJESTY's Cover os KING's-BENCH, 


The following Pages are moſt humbly 
dedicated. | 
My 'LoORD, | 
© 1VIL government cannot be ſupport- 
ed, nor the rights of a free people 
maintained and preſerved, without 
a due ſubordination, both from 


the governed and governors, to the good and 
eſtabliſhed laws of their country. 


This is the compact which every true patriot 
ought to exert himſelf in defending, 


Should the people of England ever be fo far 
n as to deſpiſe or diſregard thoſe laws 


A 2 which 


DEDICATION. 
which form the bulwark of public liberty, every 
well-diſpoſed perſon ſhould endeavour to re- 
claim ſuch of his countrymen, as inattention, 


or a milguided, perhaps honeſt, zeal, hath un- 


fortunately led aſtray. 


It is not, then, a ſeaſon to inquire from what 
ſource theſe misfortunes ariſe; the bulineſs 1 is, 
to make a ſpeedy application of the remedy. 


Actuated by theſe motives, my lord, I have 
ventuted to make ſome obſervations on the 
practicę of impriſonment for debt. If this 
performance doth not carry conviction, yet 
it may cauſe my fellow. ſubjects to ſuſpend 


their final judgement until ſome abler pen is 
ſtimulated to the taſk. 


* 


8 might improve this opportunity to re: 
capitglate the many virtues which even your 
lordſhip's enemies are obliged to acknowledge 
you poſſeſs. That taſk is needleſs. The 
name of Mansfield will ſufficiently celebrate 
itſelf, 


Without incurring the charge of adulation, 


It may very ſafely be pronounced, that your 
; lordſhip 
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DEDICATION. 
lordſhip is intitled to the thanks of every honeſt 
man, for your lordſhip's conduct, when Mr. 
Stephen demanded his diſcharge; a demand 
which had novelty only to recommend it. 


If ſuch procedure had received countenance 
from the bench, the court muſt have conde- 
ſcended to continual altercations with impri- 
ſoned debtors; and the Habeas Corpus act, 
inſtead of being a valuable conſtitutional jewel, 
would produce the moſt miſchievous conſequen- 
ces. | 


I am induced to dedicate the following pages 


to your lordſhip, from a conviction that this 


attempt. will receive countenance and ſupport 
from every friend of our excellent conſtitution, 


in proportion as its merit appears to deſerve it, 
J am, With the utmoſt reſpect, 
Your lordſbip's moſt obedient 
And moſt bumble ſervant, _ 


* * * * 4 * * 
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en e by Mr. James Stephen, 
has, ſome time ſince, appeared, aſſerting, 
that impriſonment for debt is contrary to com- 


mon- law, Magna Charta, ſtatute- law, juſtice, 
humanity, and policy, Theſe aſſertions, at 


preſent, ſtand uncontroverted; hence many 
well · diſpoſed perſons are induced to form fa- 
vourable ideas of the doctrine; and hence the 
unwarrantable inſults which have lately been 
offered to the executive officers. 


To prevent, if poſſible, ſuch enormities in 
future, the following obſervations, on that 
practice, are ſubmitted to the impartial public. 


In order to clear up and elucidate this inqui- 
ry, the view is extended farther than, at firſt 


ſight, may ſeem neceſſary. For this purpoſe, 


the origin and progreſs of ſociety is inquired 
| into; 


to the P UB L IG. 

into; the mode of adminiſtering juſtice, under 
the Anglo-Saxon ſyſtem, is llightly touched 
on; and, from thence, occaſion is taken to 
note the various alterations, to the reign of 
king John; at which period Magna Charta 
was obtained by the immortal Barons. Theſe 
inquiries were eſſentially neceſſary, becauſe 
this queſtion ſeems to turn on the 49th 
article of John's Magna Charta; which charter 
was only a confirmation of the original liber- 
ties enjoyed by the Engliſh. Hence appears 
the neceſſity of pointing out the ſyſtem which 
prevailed antecedeat to the obtaining of this 
charter. 


If the article of Magna Charta, alluded to, 
could not, at that period, refer to impriſon- 
ment for debt, (commercial credit not being 
then in uſe,) it naturally follows, that Mr. 
Stephen's doctrine is not well founded. 


It is preſumed, that this inveſtigation will 


likewiſe prove, even to a demonſtration, that 
the ſtatule · law of this realm doth clearly autho- 
rize the practice of impriſoning debtors and 

| that 


that it hath, from time to time, continually ſup- 
ported and inforced that practice. 


The remaining aſſertions, that this practice 
is inconſiſtent with juſtice, humanity, and policy, 
will, I truſt, be no longer contended for, if, ori 
a fair diſcuſſion, it appears that the preſent ſitu- 
ation of our internal trade, as well as our fo- 
teign commerce, will not permit the abolition, 


To remedy, if poſſible, the inconvenience 
and ſeeming impropriety of impriſonment fot 
debt, a new mode is ſtruck out, for the conſi- 
deration of the public, which, if properly 
executed, may probably prove beneficial ta 
both creditor and debtor. 


1 ſubmit the whole to my countrymen, well 
knowing that their award will be made with 
the utmoſt candour, and that their determina- 
tion will be fair and impartial. Fes 
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a —_ N the formation of ſociety, peo- 
| 8 ple unite more from the accident 
of living in the ſame family, than 


. 


rom any notion of advantage, 

- convenience, or order. This gives 

the head juriſdictive right over 

his family; and the authority, which was the 

reſult of his manhood, is ſtill continued, in the 
advance of life, by affection and reſpect. 


In proceſs of time, when many families re- 
ſide near one another, the head of one family, 
either from wiſdom or force, will become ſupe- 
rior to the others; and from hence will proceed 
a natural authority, which muſt be ſupported 
by the ſame ſpirit which acquired it: and thus 

OM we 


(2) 
we ſhall find commonwealths as well as regalities 
originate. 


Diſputes concerning moveables (which are 
the only property men can be ſuppoſed to poſ- 
ſeſs) are in this ſtate eaſily decided, by applying 
to the common arbitrator, whoſe determination 
conſequently is final. 


Society, in this circumſcribed ſtate, will con- 
fiſt of hunters and filters ; the poſſeſſion of pro- 
perty can only be the fortune of a few. It 
mult conſiſt of moveables only, as the immo- 
veables are enjoyed in common by the whole 
ſociety: the American tribes furniſh us with 
proofs to evince this aſſertion. 


Human affairs are ever liable to fluctuation; 
in this ſtare of nature it neceſſarily changes for 
the better: hence we find mien led to the diſ- 
covery of paſturage; and, when the herbage is 
exhauſted in one ſpot of land, neceſſity obhges 
the proprietors of flocks to remove to another. 
This is a ſtate in which many hordes of the Ara- 
bians actually exiſt to this day. And, as every 
ſociety or tribe is governed by regulations of 
its own making, diſputes are eaſily adjuſt- 
ed. | 


In proportion as the human ſpecies increaſe, 
they are obliged to ſtrike out new paths. Agri- 
culture 1s introduced, and men become ſome- 
what civilized ; their natural ferocity is by de- 

grees 


| 
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grees wearing off; uſeful laws are now made 
for the preſervation of property, which is ex- 


tended to lands as well as moveables. And 


here we have the natural road to intercourſe, 
The man, whole poſſeſſion produces grain, is 
under the neceſſity of exchanging with him 
who raiſes cattle; and the mechanic reſorts to 
either in return for his ingenuuy or labour. 


Thus a new juriſdictive authority takes place; 
and the father of a family, or the head of a 
tribe, will no longer be conſidered as the legiſ- 
lator; but it will now revert to the moſt conſi- 
derable holder of lands, in whom all power 
will of neceſſity reſide, Hence he will be re- 
ſorted to, in all differences and diſputes. 


The farther we inveſtigate the progreſs of 
ſociety the more complex it will be found. By 
almoſt imperceptible gradations large commu- 
nittes will be formed, independent of each 
other. The folly and injuſtice of ſome, the 
cruelty and avarice of others, and the ſelfiſh- 
neſs of almoſt the whole, will render it abſo- 
lutely neceſſary to place the power of removing 
thele evils* in the hands of him, who, at his 
firſt inſtitution, is conſidered as a refuge in all 
extraordinary caſes. | 


* 


| of wp And 


v Removing evils only; as it was never the idea of the 
firſt inſtitutors of monarchy, that the monarch ſhould ag- 
grieve the ſubordinate body, | 
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And here may be traced the foundation of 
regality. The prince, or governor, will be the 
general in time of war, and the ſupreme judge 
in peace. But matters cannot remain in this ſi- 
tuation: the number of cauſes referred from in- 
ferior juriſdictions, which ſtill remain, will, by 
their multiplicity and locality, render ſome 
relief neceſſary to the chief magiſtrate. Found- 
ed on this reaſon was the ſecond article of Ed- 
gar's laws, which forbids appeals to the king, 
until juſtice could not be obtained elſewhere. 
Hence inferior courts muſt be eſtabliſhed ; and 
the ſame authority, which aroſe naturally, will 
now receive a farther ſanction, for the ſpeedy 
and equitable adminiſtration of juſtice. We 
find this eſtabliſhment among the Saxons. 
The lords of Bockland were inveſted with au- 
thority“ over their tenants. The ſeat of juſtice 
was termed Halmote,+ becauſe the lord held the 
court in his manor-hall, from which an appeal 
lay to the county-court, or ſhiremote, before 
the ealderman aad biſhop, which was held twice 
in the year. | 


But this juriſdiction of the thanes, or barons, 
appears to be founded as well on the privileges 
of Infangihiefe and Utſangihiefe, as the right of 
deciding diſputes between their tenants ; prero- 
gatives then enjoyed by the lords of manors. 


But 


* L, Ed. Confeſſor, No, 10. 
+ Spelman's Gloſſ. voce Halmote. 
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But the juriſdiction, which was reſorted to 
by the Saxons, in matters of treſpaſs, dete- 
nue of cattle, or the like, is found in the de- 
cenary, or ten fryburgs, inſtituted by king Al- 
fred for the more ſpeedy adminiſtration of juſ- 
tice; which inſtitution was briefly as follows.“ 


Ten heads of families became conjoint ſecu- 


rities to the king, that their fryburgs ſhould a- 


bide by the laws, and render juſtice to their 
neighbours : theſe ten free-burghers were uni- 
ted under the chief, called a ane. This 
officer had cognizance over ten families, and, 
when joined with the other nine, determined all 
controverſies within their juriſdiction. But, if 
the judgment given was diſſatisfactory to the 


ſuitors, an appeal lay to the hundred- court, 
held by the hundreder; whoſe juriſdictive pow- 


er extended, not only over the ten tything-men 
with their fryburgs, bur likewiſe over all the 
court-barons within his hundred, as well as over 
the more important matters, which could nor, 
in the firſt inſtance, originate in the inferior 
courts: for inſtance ; tything- man againſt ty- 
thing-man ; baron againſt tything- man; tything 
againſt tything, or barony againſt tyching. 


The authority of the hundred-court is pointed 
out in the laws of Ethelred, cap. 4. In fin- 
* gulis 


* Coke's Inſtit. 2. P. fol. 72, 73. Spelman's Antient 


DE Heſs p. 51, 52, 53. Tyrrell's Introduction, 
ol. 8 1. 
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2, - centuriis comitia ſunto, Sc. Sc.“ i. e. 

et the courts be holden in every hundred; 
« and let twelve men of the elder ſort, toge- 
<< ther with the reve of the hundred, holding 
« their hand upon ſome holy thing, take their 
« oath, that they ſhall neither condemn any 
« man that is innocent, nor quit him that is 


guilty.“ 


By the laws of Canute, part ii. cap. 16 & 18. a 
man is not to be detained above three court-days 
from obtaining his right; if he was, he might 
then reſort to the county - court, held before the 
ealderman and biſhop. And here ariſes another 
ſuperior juriſdiction, termed, by the Saxons, 
ſeyremote, or myclegemote. In this court, which 
(as before obſerved) was held twice in the year, 
appeals lay from the tything as well as from the 
hundred court. And here likewiſe the biſhop 
declared to the people (who were aſſembled 
for that purpoſe, and for the hearing and deter- 
mining cauſes) the eccleſiaſtical, and the alder- 
man, or his gerifie, the civil, laws. The con- 
ſtituent parts of this court were, firſt, the 
biſhop ; next, the ealderman ; then the barons 
and hundreders; and laſtly, the tything-men. 
This wiſe ſy ſtem of government produced ſuch 
excellent order among the people, that fir Ed- 
ward Coke tells us, No injury, homicide, 


« robbery, thefts, riots, tumults, or other of- 


« fences, were committed; ſo as a man with a 
«« white wand might ſafely have ridden, before 
« the conqueſt, with much money about him, 

% without 
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* without any weapon, throughout England.“ 
From the laſt- mentioned court lay an appeal 
to the curia domini regis, and from thence to 
the wittena gemol. 


L have been the more particular in pointing 
out the fountain, from which the ſtreams of 
juſtice were diffuſed among our Saxon anceſtors, 
becauſe the inquiry will be more naturally in- 
troduced concerning the cauſes that uſually 
came before the ſeveral juriſdictions. 


Merchandize was at that time in an infantine 
ſtate, yet not wholly unencouraged, as appears 
by the laws of Athelſtan; © That if a mer- 
« chant ſo thrived, that he had paſſed thrice 
« over the broad ſea, by his own craft, he was 
« thenceforth a thane right worthy.” By which 
it appears, that thoſe only were conſidered as 
merchants, who hazarded themſelves in diſtant 
voyages with the produce of their country, and 
returned with what their country ſtood in need 


of; which, moſt undoubtedly, 7s the true idea 
of merchandize. 


Meare credit, that bane of ſociety, did not 
at that period, nor even ſome time after the 
conqueſt, exiſt in this country. The laws, then 
in being, provided againſt ſuch exigencies as 
then exiſted; the matters, which came before 
the courts, were ſuch as before- deſcribed, to- 
gether with thoſe of a criminal nature: through- 

+ 2d Inſtitut, fol. 73. 


43 I 
out the whole of the Saxon laws, we find none 
provided againft debtors, becauſe, as ſociety 
then ſtood, it was next to impoſſible ſuch con- 
tracts could exiſt. 


Thus ſtood the juridical authority in this 
country, when the victory obtained over Ha- 
Told at the battle of Haſtings, and the diſſen- 
tions among the people, gave it up to the arms 
of the Norman ravager : each fryburgher was 
ſecurity for himſelf, and, collaterally, for nine 
others; every baron, or thane, was accounta- 
ble for the inhabitants of his domain ; thoſe a- 
gain to the hundreder ; and from thence to the 


county-court, before the biſhap and ealderman, 
or his ſheriff, 


Here the chain was rendered complete: and, 
upon a ſlight review of this doctrine, it will im- 
mediately appear, that juſtice was eaſily and 
ſpeedily obtained. And it is eaſy to be percei- 
ved, that there was no neceſſity of attachin 
the body for debt; firſt, from the almoſt ab- 
ſolute impoſſibility of the debtor's eſcaping z 
and, ſecondly, becauſe private credit was not 
as yet introduced. 


Thus then it appears, that the 49th article 
of magna charta, when applied to the Saxon go- 
vernment, can refer to no other than criminal 
matters, and ſuch civil cauſes as then exiſted, 
only; and the more eſpecially, as there was 
not, at that period, any real, or even political, 

neceſſity, 


18 
neceſſity, to authoriſe impriſonment for debt; 
ſuch contracts not being in uſe. 


. 4 g 
We are now led to conſider the early part of 
the Norman government. 


Under the government of William, injudi- 
ciouſly ſtiled the Conqueror, the face of affairs 
was conſiderably changed; many, if not the ma- 
jority, of the Engliſh nobility were diſpoſſeſſed of 
their eſtates, which were beſtowed on the Nor- 
man officers, followers of William and ſharers 
of his fortune. A new eſtabliſhment took 
place; and the feudal ſyſtem, which in ſome 
meaſure was introduced 1n the latter part of che 
Saxon government, was now finally completed. 
The tenures, by which moſt of the eſtates were 
held, were either knight-ſervice, knight-fees, 
grand or petty ſerjeantry, &c. c. In ſuc- 
ceeding- reigns, fines and amerciaments took 
place on ſuch as alienated their lands, 


Under this turbulent monarch, whoſe reign 
was an almoſt uninterrupted ſcene of foreign 
wars or domeſtic broils, it is impoſſible to ſup- 
poſe, that the intereſt of trade and commerce 
could be advanced. 


The contrary appears to be the fact; for we 
find, in the laws of William, (which ſerved as 
a confirmation of the Saxon laws, with ſuch ad- 
ditions as appeared neceſſary,) inſerted in the 
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latter part of Ingulphus's hiſtory : f the 43d 
article declares, that None fhall buy either 
dead or living goods without the teſtimony 
of four men of the borough or town; and, 
« if ſuch purchaſe was made without the above 
e precaution, any perſon that ſhould challenge 
* the goods might recover.” This at once 
points out the narrow boundary of commerce, 
and at the ſame time proves, to a demonſtra- 
tion, that private credit was not yet eſtabliſhed, 


By the 10th and 11th articles of another 
code of William's laws, preſerved in Lam- 
bard's Archinomia, no buying or ſelling is per- 
mitted unleſs before witneſſes, or with warrant 
and ſecurity.“ This is a convincing proof of 
the truth of my aſſertion, that private credit 
was not at that period introduced. 


The firſt law, antecedent to the great Char- 
ter, which reſpects trade or commerce, is the 
fifty fourth of Henry I. in Lambart's collection. 
This regulation declares, that © If ſeveral men 
* become partners, and put their money into 
a common ſtock, if they will depart from 
« that community, they muſt bring before 
« witneſſes whatever they have in common, to 
c be equally divided; and, if need were, they 
& muſt ſwear on the holy Evangeliſts that they 
„ have no more.” Here indeed there appears 
ſomething like traffic, but ſo obſcure, that 

| E | there 

. + Þ. 0. | 

»The ſecurity that is here intended is that of vouching 


for the ſeller's property in the goods, and not for the pay- 
ment of the purchaſe-money ; as is ſufficiently explained. 


by the /e/er's, and not the buyer's, producing ſuch ſecurity, 


[ «= 1 
there is, as yet, very little probability of any 
eſtabliſhment of credit. It would be abſurd to 
ſuppoſe commerce (on the extenſion of which 
credit muſt be raiſed) could be carried to any 
conſiderable height, when the pulſe of the na- 
tion continued to beat high for martial glory; 
and when the inhabitants of this country were 
divided into two claſſes; the one imperious 
tyrants, the other obſequious ſlaves. The 
firſt trace of private debts 1s found in the 
15th article of the Conſtitutions of Clarendon, 
inſtituted at a great council, the ĩoth of Hen- 
ry II. where it is declared, that Pleas con- 
« cerning debts, which are owing upon /imple 
« promiſe, or without promiſe, ſhall be within 
e the juſtice (or court) of our lord the king.” 
Here there plainly appears a foundation for the 
juriſdiction of the King's-bench in pleas of debt. 
However ſo little was private credit in uſe, that, 
among the eleven articles of inquiry given to 


the commiſſioners, appointed to examine into 


the abuſes of ſheriffs and their officers in 1170, 
we do not find either of theſe articles refer to 
any abuſe in arreſting debtors; and ſurely if 
the ſheriffs and their officers exceeded their au- 
thority, and oppreſſed the people in almoſt 
every other, it would have been next to a mi- 
racle if they had never exceeded their lawful 


| bounds in this inſtance. 


The next reign affords no matter to elucidate 
this ſubject; nor doth the reign of king John 
furniſh us with any materials, till the æra of 
Magna Charta at Runnymead; a- glorious at- 

C 2 chievement! 
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chievement! purchaſed with much blood and 
treaſure, and highly worthy of the heroes, 
through whoſe efforts it was obtained. 


Thus then it appears, by tracing the various 
juriſdictions, by conſidering the ſeveral codes 
of laws, and by inquiring into 'the {tate of 
commerce at that period, that the 29th article 
of Magna Cbarta (which I will readily join with 
Mr. Stephen in dignifying with the title of 
** The boaſt and glory of our excellent conſti- 
« tution”) could not, did not, nor ever was in- 
tended to extend to impriſonment for private 
debt; credit being moſt clearly ſubſequent, 
and not antecedent, to the period of obtainipg 
this charter. 


Thus the mighty arguments, advanced by 


Mr. Stephen, in the 21ſt, 22d, and 23d pages 


of his pamphlet, together with his Jucubra- 
tions on the common law before Magna Cherta 
vas made,” as he elegantly expreſſes himſelf, 
as well as all the miſapplied quotations from 
lord Coke, fall to the ground, and remain a 
maſs of undigeſted matter, equally void of hif- 
torical truth and found law, 


I would by no means have Mr. Stephen be- 


lieve, that I ſhall, in the remaining part of this 


little performance, give countenance to the 
preſent practice of impriſonment for debt; but 
I have taken theſe pains, to ſhew the advocates 
for Mr. Stephen's doctrine, that he has groſsly 


: miſled 
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miſled them; perhaps from a laudable, though 


a miſtaken, zeal ; and to convince them that 


Mr. Stephen has miſtaken his * 


I entertain ſo high an opinion of the 49th 
article of John's Magna Charta, that I ſhall 
likewiſe tranſcribe the whole of it, for the ſa- 


tisfaction of my readers: viz. 


No freeman ſhall be taken or impriſoned, 
£& Or be diſſeiſed of his free tenement, or li- 
* berty, or free cuſtoms, or outlawed, or ba- 
e niſhed, or any way deſtroyed, nor will we 
« paſs upon him, or commit him to priſon, 
* unleſs by the legal judgment * his Ron 
* or by the law of the land.” 


On the foundation of this article it is that 
Mr. Stephen has built the ſuperſtructure of his 
argument againſt the practice of impriſonment 
for debt. But the leaſt conſideration will 
moſt certainly convinge even a ſuperficial 
reaſoner, that a practice, for which there was no 
occaſion, and which, for that reaſon, did not exiſt, 
could not be provided againſt, or remedied, by 
this article: and ſurely no reaſonable man will 
attempt to declare, that Magna Charta is, or that 
any human inſtitution can be, ſo very compleat, 
as not only to provide againſt future exigences, 
but allo to render any new law or regulation, 
which is better adapted to the complexion of the 
times, entirely needleſs. The contrary is the 
ph there are not above ten articles of Magna 

| Charta 
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\} Charta ſuited to our preſent ſituation ; and yet 
ö (thank God and the wiſdom of our anceſtors) 
i we are better provided with uſeful laws than 
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| any nation or people in Europe ; and "ny f 
| Mr. Stephen does not conceive that all the 4 
| uſeful laws are nugatory, becauſe ſome are AM 
| contrary to, and others not inſerted in, the iN 


great charter : this, however, is the predica- 
| ment in which the law, that authorizes credi- 
tors to impriſon their debtors, ſtands, How 
weak, then, are the arguments advanced by 


* 


[hs Mr. Stephen, and how incapable of being 
Wi Jupported by law or reaſon ! 
i After having eſtabliſhed my poſtulatum, I » 
Fil ſhall in a manner diſmiſs Mr. Stephen's pam- 4 
pil phlet, becauſe the fundamental principles of a 
þilt his argument are overthrown ; but ſhall point 7 
I out the laws, from Magna Charta to the pre- El, 
| ſent time, which authorize the creditor to im- A 
priſon the body of his debtor, bi 


We muſt firſt take notice of the accompt- 
ants act; not that it is the root and foun- 
dation of the preſent practice,“ as Mr. Stephen 
artfully makes the lawyers declare; but becauſe 
j the firſt ſtatute that appears in our books, 
which directs attachment of the body for debt, 

refers to it; the hiſtory of which act is nearly 
as follows, as it ſtood 52 Hen. III. | 
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The feudal ſyſtem, and the encroachments 
of the barons, had as it were created an im- 
menſe 
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menſe number of tributary vaſſals : Thoſe vai 
fals, whoſe tenements were not held by ſome 
particular ſuit or ſervice, (of which there were 
various kinds,) paid in fee, or ſpecie, the 
produce of their eſtates : added to this, the 
tenements, held by ſuit, or fervice, were like- 
wiſe at various times ſubject to fines, herriots, 
Sc. which mode laid the baron, or tenant in 
capite, under the neceſſity of employing a bai- 
liff (a word of equal import with that of 
ſteward at this day) to collect the various rents, 
fines, herriots, Sc. This act therefore was 
provided, That if bailiffs, which ought to 
4 make accompts to their lords, do withdraw 
« themſelves, and have no lands, or tene- 
% ments, whereby they may be diſtrained, 
« then they ſhall be attached by their bodies, 
« Cc. Sc. | 


Without waſting much time in commenting 
on this act, I ſhall only obſerve, that it pro- 
vided againſt one evil, on which Magna Charta 
is ſilent; for it cannot be ſuppoſed, as I ob- 
ſerved before, that this charter could provide 
againſt every adventitious circumſtance that 
might ariſe. It was neceſſary to enter into this 
explanation, becauſe ſtat. 25 Edw. III. (which 
we ſhall ſoon conſider) refers to ſo much of 


this act as points out the mode of attachmeats 
for debr. 


And now we come to the reign of Edward I. 

2 period when tranquility was in a great mea- 
4ure reſtored to this country, which acquired 
| great 


1 


great credit abroad; commerce was much en- 


couraged; property, by. means of traffic, be- 


gan to be diffuſed among the commonalty ; and 
credit was neceſſary -to carry on merchandize 
to that extent, and with that diſpatch which it 
required. As human affairs are chequered over 
with good and evil, ſo this very mode of credit 
was ſoon found pregnant with too great a {hare 
of the latter. Credit was abuſed, and to re- 
form that abuſe became the buſineſs of legiſla- 
tive authority. 


Let the ſtatute ſpeak for itſelf : Adlon Bur- 
nell, 11 Edw. I. The preamble declares, that 
« foraſmuch as merchants, which have here- 
<« tofore lent (i. e. fold) or delivered their 
« goods to divers perſons, be greatly impo- 
« yeriſhed, becauſe there is no ſpeedy law 
4 provided for them to have recovery of their 
« debts at the day of payment aſſigned, and 
« by reaſon whereof many merchants have 
« withdrawn to come into this realm with 
<« their merchandize, to the damage as well 
« of the merchants as of the whole realm ;” 
therefore it is ordained and eſtabliſhed, ** that 
« the merchant, who will be ſure of his debt, 
« ſhall cauſe his debtor to come before the 
« mayor of London, or York, or Briſtol,” (be- 
ing the molt conſiderable trading cities in the 
kingdom,) ©* to acknowledge the debt, and 


« the day of payment, which ſhall be entered 


« upon a roll, and a bill obligatory” (equal to 
our bonds, notes of hand, or bills of exchange) 
« ſhall 


TL 0-3 

ſhall be given; and if the debtor do not 
«© pay at the day limited, the creditor muſt 
de apply to the mayor; who may immediately 
cauſe the moveables of the debtor to be fold, 

e ſo far,as the debt doth amount; and the 
„ money, without delay, ſhall be paid to the 
& creditor.” 


3 


wv 


** 


Here we find the ſpirit of this act ope- 


rates immediately, and without reſerve: So 


tender is the nature of infantine commerce, 
that our anceſtors wiſely preſumed the Jeaſt 
reſtraint would nip it in the bud. This 
act, together with Statute-Merchant, (which 
is only confirmatory of Aon Burnell,) Mr. Ste- 
phen, in page 47, ſpeaks of in the fol- 
lowing words: This is the moſt bene 
e ficial method of proceeding for the demand- 
« ant; for as ſoon as the property could be 
« found or acquired, the debtor's goods were 
<« liable to be leized, till the whole was diſ- 
& charged. This law (adds Mr. Stephen) is 
« ſtill iN FORCE, and is the only LEGAL prac- 
« tice to recover DEBTS.” Here 1 cloſe with 
Mr. Stephen; and now diſcover, in his pam- 
phlet, a moſt palpable falſhood ; for he im- 
mediately declares, that © it is worthy of no- 
te tice, that the BODY is not in the leaſt men- 
« tioned.” Read the following, Mr. Stephen, 
and bluſh for the errors you have led your in- 
fatuated adherents into: the act proceeds 
thus: If the debtor hace no moveables 
* within the juriſdiction of the mayor. but 
D © har 


„ 


have ſome elſewhere within the realm, then 


&« the chancellor, who ſhall direct a writ unto 


* © the ſheriff, who is directed to proceed in 


“like manner with the mayor. 


„And if the debtor have no moveables, 


„ whereupon the debt may be levied, then 
e ſhall his BODY be taken, where it may be 


found, and kept in priſon until that he hath 


e made agreement, or his friends for him. 


&« And if he have not wherewith that he 
& may ſuſtain himſelf in priſon, the creditor ſhall 
« find him bread and water, to the end he die 
« not for want of ſuſtenance ; the expence of 
« which the debtor ſhall repay, together with 
& his debt, before he be diſcharged from 


40 priſon.“ — 


* 


Can Mr. Stephen read this extract without 
compunction of heart, for the errors he has 
led many well-meaning men into? — This 
ſtatute is likewiſe againſt Magna Charta, and 
yet Mr. Stephen ſays, in page 47, it is 
„ the enly legal practice to recover debts ,” 
and declares, that the body is not men- 


« tioned :” which aſſertion is the moſt gla- 


ring fallhood I ever remember to have ſeen in 
print, and was calculated merely to enflame 


the minds of his fellow-prifoners. — This ſta- 


tute is perhaps the moſt ſummary method of 


recovering debt that ever exiſted ; and it is 
much 


ſhall the mayor ſend the recognizance unto 


74 
. 


l. 
much to be wiſhed, for the benefit of both 


creditor and debtor, it were now uſed, as it 
moſt certainly is in full force and vigour, 


4 We now proceed in our enquiry, and find 
that in the 13th year of this king's reign the 
* ſtatute of Aon Burnell was confirmed by Statu- 
tum Mercatoribus ; and the power of receiving 
' Tecognizances was extended to every trading 
City and conſiderable town in the kingdom, 


The ſame year, the ſervants act was provi- 
ded ; which indeed is no more than a confirma- 
tion of the accomptants act, with this ad- 
dition, that, if the delinquent is not found, 
ſo as his body may be anſwerable, the maſter 
may proceed to outlawry. This is, in ſhort, 
the ne plus ultra of law proceedings, and ſeems 
do be what outlawries for debt are at preſent 
founded on: however, this is conjecture only. 


But then Mr. Stephen ſays, in the 25th year 
of Edward I. Magna Charta was revived, with a 
new ſtipulation, * that all judgments of the king's 
« juſtices or miniſters, contrary to this confirma- 
tion, ſhould be holden for noughi.” Here he 
XZ <either cannot, or will not, diſtinguiſh between 
= © 74dgments given by the juſtices, and poſitive ſta- 
"XZ Lrures enacted by the legiſlature, for the public 

benefit. The fact is as follows: Some of the juſ- 
tices had, by virtue of a ſtatute of Quo Warranto, 
paſſed the 18th year of this reign, given judg- 
ment againſt the poſſeſſors of various eſtates, con 
b D 2 trary 


| E iQ -1 

0 ttary to that part of the 29th article of Hen- 
| ry III.'s Magna Charta, which ſays, that no 
freeman ſhail be diſſeized of his freehold, ex- . 
| cept by lawful judgment, &c. Sc. On the 1 
f contrary, Edward wanted, and actually did, l 
| by virtue of the writ before- mentioned, com- 
pel many to anſwer for their treehold, contrary 
to the great charter :F upon which proceeding, 
the barons (many of whom had acquired their a4 
eſtares in the civil wars) prevailed upon (I 

ſhould indeed have ſaid, obliged) Edward to 

aſſent to the ſtatute above- mentioned; which 

had clearly no relation whatever to the mode of 
recovering debts. 


However, for a moment let us allow of 
111 Mr. Stephen's alteration of the word, judg- 
. ments, into, ſtatutes. Even admitting the de- 
1000 termination of the juſtices to be of equal force 
— with legiſlative authority; I ſay, admitting 
this ablurd idea, let us fee how the matter will 
then ſtand. Mr. Stephen ſays, (page 31,) 
that “ the accomptant and ſervants act was 
hereby rendered void.“ Pray, why are not 
the ſtatutes of Adlon Burnell and ſtatute- 
merchant void allo? The laſt contradict 
Wy" Magna Charta to the full as much as the firſt, 8 
and are equally binding with reſpect to im- 
priſonment. But Mr. Stephen has anſwered 2 
this queſtion for me : he declares, page 47, 2 
that 0 
4 Rapin ſays, that the earl of Warwick, being ſum- 4 : 
mored by the juſtices to produce his title, brought an old _ 
ruity {word into court, declaring, at the ſame time, 7 
+* 'i het, as his anceſtors had obtained their poſteſſions by "= 
« the tword, 10 he would deſcend them.“ | 2" 
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« that ſtatutes, Staple and Merchant, are ſtill 
&« jn force, and the only legal practice to re- 
« cover debrs.” So Mr. Stephen will have 
one act, which he has unluckily taken a diſ- 
like to, repealed by his favourite 25th of 
Edward I. and poſitively declares, that an- 
other act paſſed the ſame year as the for- 
mer, which is much ſtronger in favour of 
impriſonment for debt, © is ſtill in force, and 
ce the only legal practice.” The truth ſeems 
to be, that Mr. Stephen is perplexed with a 
ſtrange confulion of ideas reſpecting Magna 
Charta and the ſubſequent confirmations, 
which no man living belides himſelf can poſ- 
ſibly diſentangle. 


Without entering into a detail of the va- 
rious confirmations of Magna Charia, I will 
agree with Mr. Stephen, in page 33, * that, 
* as often as it was confirmed in all points, 
te the ſubject was left in poſſeſſion of the fame 
„e liberty as was at FIRST granted by it.” 
Now the reader will pleaſe to obſerve, that, ac- 
cording to Mr. Stephen's aſſertion, as the char 
ter did nor, at FIRST, carry any view over mat- 


ters of mercantile or other credit, it could b 


no means affect the ſubſequent ſtatutes that 
were enacted as neceſſity required; it having 
been already proved, that the cauſe of enactin 


thoſe ſtatutes did not then exiſt: And it ſeems 


that Magna Charta was ſo very often recog- 
nized, to prevent any glaring ſtretch of power 
in the king or his miniſters, conſidering it as the 
foundation on which ſuperſtructive laws might 


be 
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be raiſed, agreeable to the neceſſities of the 


times; to which it was impoſſible in the na- 
ture of things that this charter could refer : as 
fach confirmation was only a proof of the 
king's adherence to the firſt principles of the 
conſtitution. 


This will ſerve as an anſwer to all the ob- 


jections, raiſed by Mr. Stephen, on the ſubject 
of Magna Charta revived, 


We now paſs on to Edward III. in the 4th 


year of whole reign we find a very unlucky cir- 
cumſtance againſt Mr. Stephen's doctrine ; 


which, at the ſame time, gives us a convin- 
cing proof that Magna Charta was not at that 
time ſuppoſed to affect ſubſequent ſtatutes. 


Mr. Stephen has told us, that this charter was 


again ratified and confirmed, but he does not 


Point out the mode : that raſk is reſerved for 
me. Firſt, it is accorded, that the great 


« charter and the charter of the foreſt, and 
* ALL other ſtatutes, made as well in the time of 
&« the king's progenitors, as in the king's time 
« that now is, be kept and maintained in all 
* points.“ After this confirmation of all 
ther ſtatutes, and that even at a period which 
Mr. Stephen acknowledges was before Edward 
commenced tyrant, J ſhould be glad to know, 
whether, at that time, our anceſtors believed, 
or even {uppoled, Magna Charta had repealed 
the accomptant's aft, the ſervants act, the 


ſtatute of Aclen Burnell, and allo the ftatutum 


ae 
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de mercatoribus; each of which was enacted at 
their ſpecial inſtance, for the public welfare : 
The idea is too abſurd to eſcape cenſure. In 
the 15th year of this reign, the great charter, 
and ALL OTHER STATUTES, are again con- 
firmed. 


Next in order of time comes the fatal law 
which has given Mr. Stephen ſo much diſſatiſ- 
faction and choler; which has occaſioned him 
to rip up the very bowels of the law, and commit 
petty-larceny upon the ancient authors, ſuch 
as Fleta, Horne's Mirror, Glanville, Bracton, 
Sc. Sc. to collect materials wherewith to en- 
counter, and, if poſſible, defeat, this monſtrum 
horrendum, which, together with the lawyers 
Chicane, according tv Mr, Stephen's deſcrip- 
tion, hath ſwallowed up and deſtroyed ſo many 
thouſands, and deprived them of the means 
of — robbing their neighbours with impunity |! 


25 Edward III. cap. 17. © em, it is ac- 
co: ded, that ſuch proceſs ſhall be made, in a 
writ of debt and detenue of chattles, and 
taking of beaſts by writ of capias and by pro- 
cels of exigent by the ſheriff's return, as is 
uſed in a writ of accompt.” 


cc 
40 
& 
40 


cc 


This is pronounced, page 75, to be a“ con- 
% fuſed unintelligible jumble of words:“ but, 
conſidering the language of that time, I can- 
not find the“ confuſion:“ On the contrary, 
the intention 1s very clearly ſeen, and, to me, 


15 
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is very intelligible. It is indeed a plain di- 


rection, that imple debt, wit h- holding goods, or 3 
taking of beats, ſhould ſtand in the ſame pre- 6 
dicament as monies received by bailiffs on ac- 1 
count. 4 I 


Nor can I. after all my pains, ſre the in- 3 
Juſtice of this ſtatute: Why ſhould a man, on 
who with-holds a juſt debt, (perhaps to the [ 
utter ruin of the creditor,) be entitled to more 
lenity than a ſervant, or an accomptant, who 
really and bona fide does no more than with- 
hold his maſter's property? I lay, what rea- 
ſon can with propriety be urged in favour cf 
ſuch a manifeſt parilality ? It both crimes 
were carefully weighed in the ſcale of reaſon, 
that of with-holding a juſt debt will be found 
to preponderate ; becauſe bailiffs and accompt- 
ants are generally employed by rich and pow- 
erful men, who, at the worſt, cannot be diſ- 


treſſed, much leſs totally ruined, by their ſer- 9 
vants refuſing to accompt: but the artful, de- 1 
ſigning, knaviſh, debtor (and many ſuch there 1 


are) very often with holds purely to perplex and 
ruin his benevolent creditor. That this is really 
the caſe, the experience of every man, convei- 9 
ſant in the world, will ſufficiently evince. 1 


To the next confirmation of the great char- 
ter, by this king, was added this remarkable 
Clauſe : © That ALL other ſtatutes, before this 
« time made and usED, be kept and main- 
<« tained in all points.” Mr. Stephen has in- 

tormed 


„ 


1 

formed you of the confirmation of the great char- 
ter, but has carefully, and, I will add, artfully 
— concealed the confirmation of a!! other ſtatutes 
= made and uſed; and he has likewiſe added, 
1 that this act deſtroys the 25th of Edw. III. 
whereas it expreſly confirms it. The reader 
= will ple:ſe to remember the words, made and 
5 USED; as I ſhall very ſoon prove, to a demon- 
7 ſtration, that the 25th of Edw. III. was actually 
LY uſed immediately after it was enacted. 


. And now'we have a molt potent argument to 
a 1 combat with ; no leſs than the 42d of Edw. III. 
bi. which declares, that Ir any ſtatu:e be made 
8 <« in oppoſition to Magna Charta, that it ſhall 
J « be holden for none.” 


Here Mr. Stephen calls upon any “ ſenſible 
<« perſon” to contradict him, which we ſhall by 
and by ſee the event of. We ate then directed 
to the 1ſt of Richard II. when the great charter 
was again confirmed; but, to the utter diſcom- 
fiture of the Magna Charta champion, there is 
an addition of“ ALL OTHER good ſtatutes and 
e proviſions, made in the time of the progeni- 
ce tors of our lord the king that now is, and 
de not repealed, ſhall be obſerved, and firmly 
kept in all points.“ | | 


That there can be no doubt of the 25th 
of Edward the 3d's being a ſtatute in uſe, and 
conſequently ſuppoſed a good one, we ſhall ſoon 
be convinced of. „ 


8 And 
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And now, having fairly and clearly got rid 
of Mr. Stephen's hiſtory of, and comment on, 
Magna Charta, we may venture to introduce 
the ſtatute to which I before alluded; by which 
it appears that impriſonment for debt was at that 
period conſtantly practiſed, ſuch cuſtom being 
grounded on the iſt of Richard II. cap. 12. 
which immediately follows the confirmation of 


all the good ftatutes abovementioned. As it is 


impoſſible to abridge it without loſing the ſpirit, 
I ſhall recite it verbatim. 


Anno primo Richard: ſecundi, cap. xii. Item, 
Whereas divers people, at the ſuit of the 
party, commanded to the priſon of the Fleet, 
by judgments given in the courts of our lord 
the king, be oftentimes ſuffered to go at large 
by the warden of the priſon, ſometimes by 
mainpraiſe or by bail, and ſometimes with- 
out any mainpraiſe, with a baſton + of the 
Fleet, and to go from thence into the coun- 
try, about their merchandiſes, and other their 
buſineſs, and be thus long out of priſon, 
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whoſe ſuit they be judged, and without their 
gree thereof made; whereby a man cannot 
come to his right and recovery againſt ſuch 


c«c 


6c 


+ Baflon, or Baton, (French,) a ſtaff, or club, figni- 


fieth one of the warden's ſervants that attendeth the court 


with a ſtaff, or club. It ſeems, by this, that it was 
then cuſtomary to let priſoners out in cuſtody of ſuch 
baſton. This too is the practice at preſeut, 


nights and days, without their aſſent at 


«© priſoners, - 


{ 
( 9 
priſoners, to the great miſchief and undoing 
of many people: It is ordained and aſſented, 
that, from henceforth, no warden of the 
Fleet ſhall ſuffer any priſoner, there being, by 
judgment at the ſuit of the party, to go out 
of priſon, by mainpraiſe, bail, nor by baſton, 


without making gree to the ſaid party of that 


whereof they were judged, unleſs it be by 
writ, or other commandment, of the king, 


upon pain to loſe his office and the keeping 


of the ward priſon. And moreover, if any 
ſuch warden, from henceforth, be attainted, 
by due proceſs, that he hath ſuffered or let 
ſuch priſoner to go at large, againſt this or- 
dinance, then the plaintiff ſhall have his re- 
covery againlt the ſame warden by writ of 
debt. And allo it is ordained, that if any, 
at the ſuit of the party judged to another 
priſon, for debt, treſpaſs, or other quarrel, 
will confeſs himſelf voluntarily, and by a 


: feigned cauſe, debtor to the king, and by 


that means to be judged to the ſaid priſon of 
the Fleet, there to have greater liberty of 
priſon than elſewhere, and fo to delay the 
party of his recovery, the ſame recognizance 
ſhall be there received; and, if he be not 
debtor to the king of record, his body ſhall 
incontinently be remanded to the priſon 
where he was betore, there to remain till he 
hath made gree to the ſaid party; and, the 


ſame gree made, he ſhall be immediately ſent 


again to the Fleet, there to abide till he hath 
E 2 made 


181 
* made gree to the king of his recognizance 
« aforeſaid.” 


In turn, I call upon “ any ſenſible perſon,” 
after reading and conſidering this ſtatute, to 
declare, whether he apprehends impriſonment, 
for debt, was then practiſed and accounted a le- 
gal proceeding ? 


In the 3d, 5th, and 6th, of this reign, the 


great charter and all other © ftatutes, made be- 
* fore this time,” are again confirmed. And a 
farther and {till more convincing proof, that writs 
of debt and account were actually in uſe, appears 
by the 6th of Richard II. Immediately after 
the confirmation of the great charter and all 
ether unrepealed ſtatutes, as above recited, the 
following chapter, being the next, declares, 
that © Writs of debt and account, and all other 
„ ſuch actions, be from henceforth taken in 


4 their counties, and directed to the ſheriffs of 


* the counties where the contracts of the ſame 
e actions do ariſe.” Surely there had been no 
occaſion to direct the mode of iſſuing forth and 
executing thoſe writs, if they had not exiſted 
upon legal grounds. 


By the 7th, 8th, gth, 12th, 15th, and 21ſt, 


of the ſame reign, all good ſtatutes and ordinan- 


ces, made before that time, are again confirm- 
ed; and it is remarkable that the 15th confirms 
% al! good ſtatutes,” without mentioning the 
great charter. N 


And 
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And, by ſtatutes of the 1ſt, 2d, and 4th, Years 


of Henry IV. all other good ſtatutes and ordi- 


nances, not repealed, are, together with the 
great charter, again ſolemnly confirmed, and or- 
dered to be kept. Can there remain the ſha- 
dow of an argument in favour of Mr. Stephen's 
chimerical and viſionary doctrine? 


Thus, having firmly and incontrovertibly 
eſtabliſhed the doctrine of impriſonment for 
debt, by ſtatute-law, down to the reign of Hen- 
ry IV. we ſhall now purſue the ſubje& to the 
preſent time. 


From that period, down to the 19th of Hen- 
ry VII. (not the 14th, as Mr. Stephen by miſ- 
take aſſerts,) we find no alteration in the pro- 
ceedings. A bill then paſſed, declaring, © That 
like proceſs be had in actions upon the caſe as 
*in actions of treſpaſs or debt.“ I quote this 
ſtatute, not as a proof of my approbation of 
it, but merely to ſhew, that the mode of pro- 


ceedings in actions of DEBT ſtill ran in the ſame 
channel. 


The 32d of Henry VIII. appears to be in- 
tended as a confirmation of the Eægit given by 
ſtatute-merchant and ſtatute-ſtaple, in a refor- 
mation of ſome abuſes which had crept into 
practice concerning this writ z but it does not, 
by any means, abate the force of impriſonment 
under thole ſtatutes, or by the 25th of Edw. III. 


The 


„ 
The plaintiff is left with the ſame remedy as be- 
fore the making this ſtatute; which is farther 
confirmed by tho 8th of Elizabeth, when a re- 
medy was provided againſt ſuch as delayed 


_ proſecution of their ſuit, or cauſed litigious 


arreſts, The preamble declares, that Di- 
« vers perſons, of malicious minds, and with- 
e out any juſt cauſe, do, many times, cauſe 
« others of the queen's ſubjects to be very 
« much troubled by attachments and arreſts 
« made of their bodies; and when the parties, 
« ſo arreſted or attached, are brought forth to 
« anſwer ſuch actions and ſuits, there is no de- 
« claration or matter laid againſt them; and ſo 
ce the party arreſted 1s very maliciouſly put to 
« great charges and expences without any juſt 
« and reaſonable cauſe : and yet. nevertheleſs, 
« HITHERTO, by order of the lau, the party, 
« ſo grieved and vexed, could never have any 
e colt or damages for the ſaid unjuſt vexation.“ 
Therefore it was enacted, that, if the plaintiff 
did not purſue his action, or ſhould be non- 
ſuited, he ſhould pay to the defendant all ſuch 
coſt, damages, and charges, as were by any 
means ſuſtained, by reaſon of ſuch arreſt or im- 
priſonment, And if the defendant be falſely 
arreſted, under any fictitious name, the party, 
procuring ſuch arreſt, ſhall, on conviction, ſuf- 
ter ſix months impriſonment, and pay treble 
coſts and damages to the defendant, 


This at once proves the practice of arreſt 
and impriſonment for debt, and provides an 


excellent 


1 


excellent remedy againſt ſuch as perplex and in- 


Jure, under colour of /awful arreſt, Yet, notwich- 


ſtanding this excellent law, ſo depraved is the 
human ſpecies, and fo inclinable to injure and 
diſtreſs their fellow · ſubjects, that numbers of ar- 
reſts ſtil] continued to be procured, and declara- 
tions never filed, by which the aggreſſors were 
liable only to ſingle coſts. This increaſed to ſo 
great a degree, that, in the 13th of Charles II. it 
was found neceſſary to provide a law, That 
« 70 more than 401. bail ſhould be taken, unleſs 
« the true cauſe of action was expreſſed in the writ.” 
Before this time, it was a by-word, I bill of 
« Middleſex, ſuch an one.” | 


It now becomes neceſſary to conſider the caſe 
of Ognell againſt Paſton, on which Mr. Ste- 
phen ſeems to lay ſo much ſtreſs, as ſuppoſing 
it gives the deciſive turn in favour of his 
argument; and he tells us, F that © Lord 
« Ccke ſmuggles the cafe into his reports, by 
„ way of illuſtration to a caſe that did not re- 
“ quire it.” But it is rather unlucky, that 
Mr. Stephen, in his extenſve reading, never 
happened to obſerve the caſe ſtated at large in 
Crooke Eliz. fol. 164. If he had ever ſeen this 
report, and conſidered it duly, he would moſt 
certainly have given a much better ſtate of that 
caſe, However, I ſhall undeceive the public 
on that head, and endeavour to give a fair ac- 
count cf this very important deciſion. 


Termino 
+ Stephen's pamphlet, fol. 52, 
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Termino Michaelis, 21. & 22. Eliz. Scaccario; 
Ognell verſus Paſton, ſheriff of Norfolk. 
Francis Woodhouſe was buund in a recogni- 
zance in Chancery to Ognell ; which being for- 
feited, two ſcire facias's were awarded againſt 
him, which were returned nibil. Plaintiff Og- 
nell thereupon obtaineth judgment, and ſueth 
out a levari facias, which was likewiſe returned 
nibil: upon which there iſſued a capias ad ſatis- 
faciendum, directed to defendant Paſton, who 
was then ſheriff of Norfolk. Woodhouſe, the 
debtor and recognizee, being then in priſon on 
ſuſpicion of felony, the defendant Paſton doth 
arreſt him on the execution. Woodhouſe was 
found guilty of the felony, but was afterwards 
diſcharged ; and ſheriff Paſton, the defendant, 
notwithſtanding the execution, which lay againſt 
Woodhouſe at the ſuit of Ognell, ſuffers him 
to go at large and eſcape. 


Upon which Ognell, the plaintiff, brought 
an action of debt againſt ſheriff Paſton for an 
eſcape; and the ſheriff pleaded the conviction 
of felony, the ſpecial matter, &c. 


The cauſe came before the barons of the ex- 
chequer, and was by them ſolemnly argued, 
and determined under the following heads : 


« 1. That the proceſs was well awarded, and main- 


% tainable by the law; for, it being a debt of re- 
« cord, it is not reaſon but that bis body ſhould be 
« liable to execution upon it, AS TO A COMMON 
« OBLIGATION. 2. Admitting the capias lay not, 
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yet it is not void, but erroneous : and this 
ce the ſheriff ſhall not diſpute nor take advan- 
<« tage of; for it was a good warrant to the 
« ſheriffs to take him, and falſe impriſonment 
e lieth not againſt him. * — It is neceſſary to 
obſerve, the barons did not really admit that 
the Capias lay not; only as it was the mode of 
the defendant's objections, it was but taking 
him on his own ground, and proving that he 
ar was {till liable for the debt, as farther appears 

by the 3d reſolution: That execution was well 
t ſerved upon him [Woodhouſe]; for although 

% his body was at the queen's pleaſure, [for 
« felony,] yet he ſhall anſwer the action or 
“ execution of a common perſon ; and there- 
&« fore, by ALL their aſſents, plaintiff bad 
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1 „ JUDGMENT.” 
9 I could not, for a conſiderable time, be con- 
a vinced that this judgment is the ſame that 


9 85 Mr. Stephen exults ſo much in. T Either lord 
Coke, or himſelf, hath ſtrangely miſrepre- 
ſented this caſe ; and I cannot help believing 
that it is the latter: however, this may ſerve as 
a convincing proof of the ſuperficiality of 
Mr. Stephen's Inquiry, and how little his aſ- 
ſertions are to be depended on. 


F There 


t Vide ꝙ and 21 Edw. IV. cap. 13, 23. 36 Hen. VI. 


cap. 32. | 
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+ Upon a farther examination of this caſe, I am ſtill 
more perplexed ; particularly as Mr. Stephen's repreſea- 
tation of it is ſo widely different from the real tate. 


- = 
00000 MII — 
2646 <1 2 M4 N. 43 * 
2 — 0 f 


( 34] 


There are, in Crooke's Reports, two other 
caſes to the ſame effect; which, although they 
differ in ſome particulars, are yet of equal im- 
portance in the determination of this diſpute; 
to them I refer the curious inquirer; viz. 
Richbell againſt Goddard, ſheriff of Southamp- 


ton, upon a {imple arreſt, on a writ of lalitat, 


and Leighton againſt Garnon, ſheriff of Here- 
ford, under a capias utlagatum;, F in both 
which cauſes the ſheriffs had judgment given 
againſt them. 


Innumerable inſtances might be quoted, of 
verdicts found againſt ſheriffs and keepers of 
priſons, for eſcapes, which I am not under the 
neceſſity of referring to; having ſufficiently 
cleared up this curious caſe, Ognel verſus Paſ- 
ton, which hath been ſo ſtrenuouſly urged ; and 
proved that impriſoning the bodies of debtors 
was then underſtood to have its ground and ay- 
thority from ſtatute-law, and confirmed by 
continual practice. | x 


We are now approaching to Mr. Stephen's. 


laſt, and (as all good writers reſerve their beſt 
argument by way of cloſing the enquiry) I 
ſhould naturally ſuppoſe, his ſtrongeſt, argu- 
ment; which is, the confirmation of Magna 


Cbarta by the Petition of Right, exhibited to, 


and confirmed by, that unhappy king, Charles I. 


in the 3d year of his reign : He there hopes 


none 


+ Crooke's Rep. fol. 271. t Ibid, fol. 706. 
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none will “ dare to quote any authority of 
« Jaw, but what is conſiſtent with the Great 
Charter, in defence of their iniquitous practi- 
* ces of confining poor inſolvent debtors, unleſs 
% they can ſhew ſubſeguent authority to the Peti- 
« tion of Right.” Preſumptuous as it may ap- 
pear in the eyes of Mr. Stephen, and even for a 
moment waving the plea, that Magna Charta is 
ſilent on this head, (which is before ſufficiently diſ- 
cuſſed,) I ſhall attempt to ſhew ſubſequent autho- 
rity; for, independent of 13 Cha. II. enacted for 
the purpoſe of reſtraining litigious arreſts, (which 
I have already ſlightly touched on, and which is 
ſufficient proof that the practice then exiſted,) 
there is ſtill another more convincing proof of ſuch 
authority, ſubſequent to the Petition of Right, 
particularly enacted when the pulſe of the peo- 
ple beat high in favour of public liberty, when 
every nerve was ſtretched, to reduce arbitrary 
power and reſtore freedom to the nation : This 
is the famous Habeas Corpus act, procured 
tor the eſpecial purpoſe of ſecuring the liberty 
of the ſubject, and preventing unlawful im- 
priſonments, enacted 31 Cha. Il. — By the 8th 
tection of which it is “ provided always, that 
nothing in this act ſhall extend to diſcharge 
<« out of priſon any perſon charged in DeBr, 
or other action, or with proceſs in any civil 
„ cauſe , but That after he ſhall be diſcharged 
* of his impriſoument for ſuch his criminal of- 
«* fence, he ſhall be kKEPT iN cusropv, Ac- 
** CORDING TO Law, for ſuch other ſuit.“ 


F 2 „ 


1 


After this full and ample conviction, will 
Mr. Stephen ever again attempt to aſſert, that 
impriſonment for debt is contrary to ſtatute - 
law? I now take my final leave of him and 
his pamphlet, and refer the determination of 
this queſtion to the judgment of my. fellow- 
citizens; for whoſe information I have under- 
taken this tedious, but, I hope, uſeful, taſk. 


After having ſo copiouſly inveſtigated the 
legality of impriſoning the body for debt, and 
inconteſtibly proved, by ſtatute-law and con- 
ſtant practice, the exerciſe of that right, it will 
perhaps ſeem ſtrange if I ſhould confeſs myſelf 
a proſelyte to the doctrine of univerſal liberty; 
not from any of the flimſy arguments advanced 
on this head by Mr. Stephen, but from the 
dictates of reaſon, from the principles of hu- 
manity, and from the laws of God and na- 
ture. From theſe I learn, that the Almighty 
diſpenſes his bounties with an equal hand : the 
dew of heaven repleniſhes the poor as well as 
the rich man's herbage : the ſouthern gale re- 
treſhes the habitation of the humble cortager ; 
and the northern blaſt withholds not its violence 
from the gilded turrets of the mighty. © The 
<«< ways of Heaven are equal ;” but the arts and 
wickedneſs of man have rendered even its bleſ- 
flings an accumulating fund of oppreſſion, con- 
tinually exerciſed over his fellow- creatures. By 
nature all men are free; art hath created diſtinc- 
tion; and that power, which chance hath thrown 
into the hands of a ſmall part of the creation, for 

| the 


1 1 


the purpoſe of ſmoothing the rugged paths of 
life, and rendering the progreſs eaſier to their in- 
feriors, is exerted in tyranny and oppreſſion ; 
adminiſtering the cup of bitterneſs, and adding 
to the load of wretchedneſs and miſery, on thoſe 
who have none · to help them. 


I could ſincerely wiſh, for the honour of 
human nature, and the welfare of my country, 
that ſome mode could be pointed out, which 
would obviate the neceſſity, in this free ſtate, 
of immuring the bodies of even a few deſer- 
ving men within ſtone-walls, there to partake 
of the accumulated horrors, which every per- 
ſon, who feels for the misfortunes of humanity, 
can eaſily paint to himſelf. But the doubt a- 
riſes, whether, in a country where, from a 
miſtaken principle of commerce, private creditis 
carried to ſuch an amazing extent, it would be 
poſſible to aboliſh this practice, without ſha- 
king public credit to its baſis, | 


If we conſider traffic, as it is now carried on 
in this kingdom in general, and in the me- 
tropolis in particular, we ſhall find, to our aſ- 
toniſhment, that at leaſt rwo-thirds of the men 
we call merchants and traders are either real 
or naturalized foreigners: To theſe add 
the great number of Jews, and worthleſs 
members of our own country, and we ſhall 
find the chief part of them are bound by no 
ties but what law, with its iron hand, obliges 
them to ſubmit to, The foreign merchants 

are 


ti I 

are many of them worthy and reſpectable cha- 
raters ; yet I am ſorry, from experience, to 
declare, that by far the greater number would 
always find ſufficient excuſe to retuſe payment 
of their juſt debts, did not the law hang, like 
the ſword over the tyrant's head, recorded 
ſomewhere in hiſtory, only by the ſingle hair 
of the plaintiff's reſolution, | 


— Beſides, the extenſiveneſs of buſineſs in this 
metropolis, and the punctuality with which 
payments. muſt be made, will not admit of 


ſufficient time to develope the debtor's private 


connexions, or ſecure his effects, if he is poſ- 
ſeſſed of any. How many hundreds, I may 
fay, thouſands, would delay, nay, trifle. with 
their creditors, if the dread of a priſon did not 
urge them to punctuality! I forbear men- 
tioning the thouſand tricks and modes of chi- 
canery, made uſe of to defraud the unwary, 
which every good-natured perion hath ſome time 
or other experienced. But then it may be 
urged, that it is through the deſtructive prac- 
tice of credit that all theſe baneful evils ariſe. 
Admitting the poſition to be true, the conſe- 
quence will be, that ſo long as the cauſe re- 
mains, ſo long will the effects remain allo. 


While the nation is near two hundred mil- 
lions in debt, and every method is made uſe 
of to encourage luxury and diſſipation, and 
while ſuch an influx of foreigners is allowed, 
fo the manifeſt prejudice of the natives, and 
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an ideal trade, which is ſupported by an un- 
natural credit, is countenanced by government, 
is ic poſſible to ſuppoſe, under all theſe cir- 
cumſtances, that the private will not keep 
pace with the public credit ? 


It is utterly impoſſible to ſuppoſe ſo ; par- 
ticularly as it is now become the intereſt of 
government to cheriſh this extenſive credit; 
thereby not only rendering the mercantile in- 
tereſt ſubſervient to, and dependent on, but 
likewiſe to countenance, the enormous national 
credir, 


This fact is fo ſelf-evident, that an anſwer 
to theſe two queltions will determine it : Whe- 
ther every man, immerſed in mercantile buſi- 
neſs, would not ſeverely feel the effects of a 
national bankruptcy? And whether reſtrain- 
ing private credit within a narrow bound 
would not tend to haſten, at leaſt, if not im- 
mediately occaſion, ſuch bankruptcy? Theſe 
queſtions will moſt certainly be anſwered in the 
affirmative; and from hence will follow this 
concluſion, that, as private credit cannot be 
laid under any, even the leaſt, reſtraint, therefore 


the quickeſt mode mult be adopted, to recover 
debts. | 


It may be replied, that a priſon pays no 
debts; that the debtor ſquanders, when in 
confinement, what ought to ſatisfy the creditors 
with many other arguments. It is moſt cer- 


tainly 
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tainly true, that a priſon pays no debts ; but 
the dread of a priſon occaſions many, who 
would not otherwiſe pay, to be more expedi- 
tious, if not anfwer what they other wiſe never 
intended to pay. 


Beſides, the debtor's character muſt be very 
dark and ſuſpicious, on the one hand, and the 
creditor's heart very callous, on the other, if 
the former will contract for more than he can 
poſlibly pay, or, having contracted, and being 
overtaken by misfortunes, he cannot find ſome 


- compaſſionate neighbour who will pity his caſe 


and procure him bail, or at leaſt be a mediator 
for him in his diſtreſs. Nor can we ſuppoſe 
thatacreditor would be ſo loſt to his own intereſt, 
as to purſue a man when he is ſure there are no 
means of payment, merely to ſatiate his cru- 
elty; or refuſe ſecurity, or even a part of his 
debt, when offered him, becauſe he cannot 
preſently procure the whole. Theſe are caſes 
that very ſeldom happen: The number of ho- 
neſt men confined within the walls of a priſon 
for debt 1s very trifling when compared with 
the other ſort. 


The priſons of this metropolis, in general, 


are filled with either ſquanderers and ſpend- 


thrifts, or elſe with errant knaves : of the firſt 
ſort, ſuch as have not been contented with 
waſting their own patrimony, but have in- 
jured, and perhaps totally ruined, numbers of 
their honeſt creditors ; and of the ſecond ſort, 

ſuch 
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ſich as have robbed widows and orphans; id- 
duſirious tradeſmen, &c. and, to preſerve their 
plunder, are obliged, in their phraſe, to go 
home. Of the laſt fpecies, Bolland, of inta- 
mous memory, was a PL « uae inſtance 
his compeer, the well-known a}orzey, the eſ- 
tate - hunting broker, F the publican of Fleet- 
lane, + with their numierbus affociates, are how 
living'inſtances of theſe aſſertions, 


Upon enquity, we ſhall find but few un- 
fortunate honeſt or induſt rious men included 
in the general groupe: as a proof of my al- 
ſertion, there are ſome hundreds who tock the 
benefit of the inſolvent-a& in 1766, who have 
likewiſe taken the benefit of ihe late infolvetit- 
act. , | ; b 


It is very true, that, in Holland, men are 

not, fot any conſiderable time, impriſoned for 
G debt; 

t This extraordinary genius had a verdi& found againſt 
him at Guildhall, in the ſittings after Hilary-Term, 1773 
for obtaining àn eſtate of C. tgoo value, in prejddice 0 

Sir John St. Aubin, the lawful heir. The council re- 


tained by him, to their honour, refuſed to plead his 


Cauſe ; the circumſtances being ſuch as ſhocked the whole 
court, 


+ The laſt-mentioned is moſt notoriouſly known to 
have deſerved exaltation an hundred times ; but he is 
ſo verſed in the quibbling part of law, (his houſe being 
a ſort of univerſity for the inſtruction of that act art,) 
that he continually eludes juſtice; and, living within 
the rules of the Fleet, he nobly ſoars above common 


right, often indulging his cred. tors with a ſmile of con- 
tempt, 


* 


„ 
debt; but any perſon, who is in the leaſt ac - 
quainted with the manners of that people, and 
the conſtitution of that country, muſt know 
that it is not poſſible for the people of England 
to be governed by the ſame laws as the Hol- 
landers are. The ſpirit of our conſtitution is, 
in every inſtance, free: + the conſtitution, or, 
rather, the government, of the United-Provinces, 
although democratic, is ſhackled with almoſt 
every degree of ſlavery ; which is particularly 
levelled at the lower order of the people. The 
manner of proceeding in matters of debt is an 
incontrovertible proof of it. If a debtor ne- 
glects payment only a very ſhort time, it is in 
the power of the creditor, taking with him 
fome other creditors, and under certain regu- 
lations, to make an immediate inſpection into 
his books, and proceed in a ſummary manner. 


It may, indeed, be urged, that this is an equi- 
table proceeding ; be it ſo: but it is utterly in- 


conſiſtent with the ſpirit of our, and J will add, 
any, free conſtitution z nor could it ever be 


effected in this country, without overthrowin 


that Charter, on which the bulwarks of our 
Uberty are ſupported. - 


* 
* * 
« | | It 
"71 ; ' 6 3 | 


+ This ſpirit: of freedom, pertaining to the Engliſtr 
conſtitution, hath been much encroached on by the par- 


tiality of very many of our modern acts of parliament. 


The inquiſitorial laws of exciſe, the abſurd game-laws, 
ſome branches of the cuſtom-laws, the ſanguine military 
laws, and the late lanatic dog- act, are all notorious de- 
viations from the free ſpirit of our conſtitution, 
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It may likewiſe be urged, and, indeed, with 
ſome degree of reaſon, that, if the merchant, 
or trader, is not well acquainted with the man 
to whom he intruſts his property, he ſhould 
not deal with him; as it may be ſaid, he can 
moſt certainly.refuſe to intruſt thoſe, of whom 
he entertains ſuſpicions of their honeſty or abi- 
lity. | 

Indeed this argument ſounds well; but, 
upon enquiry, it will appear devoid of a ſolid 
foundation. The amazing conflux of people 
(by ſome writers eſtimated at no leſs than one 
million and a half) + in the cities of London, 
Weſtminſter, Fc. renders it impoſſible for the 
moſt judicious and beſt-informed perſon to be 
always ſecure : nay, ſo very precatjous is cre- 
dit, (although it is allowed fo great a latitude,) 
that it does not only extend to the integrity and 

G 2 capability 

+ The number of inhabitants in this metropolis hath 
been variouſly calculated; ſometimes $00,000, at other 
times two millions: but (conſidering the great number 
of Diſſenters, Quakers, Catholics, and Methodiſts, whoſe 
births and burials do not come under parochial regiſtry,) 
it may, with a preat appearance of truth, be ſup | 
that the above number is juſt. In 1636, Charles I. di- 
rected Sir Edward Bromfield, then lord- mayor of this 
city, to enquire what number of Papiſts refided in Lon- 
don. Sir Edward then took occaſio ta make a cenſe of 
the people; and found 700,000 fouls within the bars of 
his juriſdiction, In a publication of the State of London, 
in 1690, it is, on the authority of ſeveral aythors there 
quoted, aſſerted, that, in the cities of London, Weſtmin- 


wer Je. rh e reſided, at that time, one million and a 
211 O 10s. 


is ] 


capability of the immediate debtor, but per- 


haps to the honeſty and connexions of bis debi- - 
ors, and fo on, in a chain of numerous links; ſo 1 
that this objection, of dealing with ſafe people, 1 
is deſtitute of a moſt eſſential qualification, — 43 
a foundation. That doctrine, indeed, might Þ 
be of ſervice, if London were reduced to the | 
ſtate in which it was in the glorious reign of 5 
Elizabeth; but the metropolis is now become 3 
too extenſive to be affected by any partial re- 1 


gulation. Firſt, credit muſt be reduced to its 
natural bounds; next, paper-cyrrency muſt 
ſuffer a very conſiderable amputation ; and, 
laſtly, the legiſlature mull not ſo much diſgrace 
themſelves, and injure this country, by conti- 
nually naturalizing ſuch numbers of aliens, and 
by permitting a (till greater number of foreign- 
ers to reſort into this kingdom, and even reſide 
in this metropolis, contrary to expreſs ſtatute 
law, and in maniteſt prejudice of the natives, 
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None of thoſe foreigners co Fo THE PLovGH; 
merchants and mechanics we want not: hence 
it is highly injurious, and even cruelty, to the 
patives, to ſuffer ſo many naturalizations every 
ſeſſion of paxliament. + But it is eaſily ac- 
counted 


+ It is not only an injury to the natives of this country, 
but it is likewiſe highly prejudicial to the revenue; tnere 
peing numbers of 2 who obtain bills of naturali- 
zation, firſt, to avoid paying the alien's duty on their im- 
ports; and, next, fo: covering other alien goods under 
their names; particularly in ſuch commodiues as would 
ablu}utely be brought into this kingdom, even if the aliey- 
55 | | duties 
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counted for: — the ſpeaker of the lower houfe, 


and the lawyers, are the gainers; and that, I 


fear, is all the ſatisfaction we ſhall obtain. ] 
When theſe three points are gained, we may 
then turn our thoughts on the means of pre- 
yenting free-born Engliſhmen, not accuſed of 
any crime, from being precluded the benefit 
of ſociety, and rendered uſeleſs to the ſtate; a 
clog on, rather than a ſupport to, their families 
and friends; and miſerable in themſelves : but, 
I fear, till theſe meaſures are carried into execy- 
tion, it will be impoſſible to remedy the evil. 


After | all, it is a moſt lamentable thought, 


to conſider: that we cannot hit on any remedy 
which is likely to ſucceed in this buſineſs. © A 
priſoner for debt, at preſent, is liable to greater 
puniſhment than even a felon ſentenced to 
tranſportation ; for the latter commences free- 


man, by act of parliament, the moment he 
lands in America, although I have heard the 


conſtant practice is otherwiſe; whereas the 


debtor muſt continue in priſon during the re- 


= 4 
** 
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mainder of his life, if not releaſed by autho- 


rity of legiſlature, or relieved by the benevolent 
hand of charity. 


There 


duties were to he paid, This fact is ſo well known to the 
officers of the cuſtoms, that it ſeems almoſt unaccountable 
that government doth not prevent thoſe unnatural, unne- 


cpllary, and impolitic, naturalizations. 


1 


There is another peculiar hardſhip, which a 
debtor labours under, that has not, I think, 
been taken notice of: a debtor, who owes only 
ten pounds, is condemned to a priſon for his 
life, unleſs relieved as before mentioned; where- 
as an overgrown villain may becomea bankrupt, 
and perhaps cheat his creditors of a thouſand 
times that ſum, and yet, with a little art and 
addreſs, obtain his certificate, and commence 
gentleman-villain again with impunity. This 
is ſyrely partiality in the higheſt degree. 


Upon the whole of this enquiry, it will natu- 
rally appear that ſomething 1s neceſſary to be 
done in this bulineſs ; and, as an Engliſhman, 
and a well-wiſher to my country, I will humbly 
ſubmit the following. 


Let the bankrupt-laws be extended to men whoſe 

incipal debts are only twenty pounds, and let the 
Courts of Conſcience be authoriſed to proceed on all 
debts under twenty pounds. 


It may be objected, that the expence of the 
commiſſion will ſwallow all the bankrupt's ef- 
fects : to obviate which, let all ſuch petit com- 
miſſions be iſſued from the mayor of the city 
or town where the bankrupt is reſident ; or, in 
the country, from three juſtices of the peace, 
two being of the Quorum, and let the fes be 
laid in proportion to the debtor's effects. ; 

am 
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I am aware that many other objections may 
be made to this ſcheme ; but I can, at the ſame 
time, declare, that it is replete with ſeveral 
conveniences ; beſides that excellent one, of 
freeing, from the horrors of a loathſome priſon, 
ſome thouſands of our fellow-creatures, and 
reſtoring them to their country. 


I ſhall not attempt to enlarge upon it, there 
being many additions and regulations neceſſary 
to complete it ; for, indeed, my intentions were 
to convince my fellow-citizens that the aſſer- 
tions, contained in Mr. Stephen's pamphlet, are 
groundleſs: ſo far, I truſt, theſe ſheets have 
ſucceeded. As to the propoſed plan, it has 
only the merit of novelty ; and my chief hope 
is, that it will ſtimulate ſome perſon of abilities 
to undertake the taſk of completing it, or point- 
ing out a more eligible one. 


1 


